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Don’t Expect the First Amendment to
Protect the Media
By RONNELL ANDERSEN JONES and SONJA R. WEST

NEW YORK TIMES - JAN. 25, 2017

When President Trump declared on Saturday that reporters are “among the most
dishonest human beings on earth,” it was not the first time he had disparaged the press.
Nor was it out of character when, later that same day, his press secretary threatened “to
hold the press accountable” for reporting truthful information that was unflattering to
Mr. Trump. Episodes like these have become all too common in recent weeks. So it’s
comforting to know that the Constitution serves as a reliable stronghold against Mr.
Trump’s assault on the press.
Except that it doesn’t. The truth is, legal protections for press freedom are far feebler
than you may think. Even more worrisome, they have been weakening in recent years.
The First Amendment provides only limited protection for the press. Over the centuries,
courts have affirmed that it prohibits government censorship and offers some protection
against defamation lawsuits. But journalists themselves have few constitutional rights
when it comes to matters such as access to government sources and documents, or
protection from being hounded by those in power for their news gathering and
reporting. In those respects, journalists are vulnerable to the whims of society and
government officials.
America’s press freedom, in other words, is something of a mishmash. There are some
legal protections, but the press also relies on nonlegal safeguards. In the past, these have
included the institutional media’s relative financial strength; the good will of the public;
a mutually dependent relationship with government officials; the support of
sympathetic judges; and political norms and traditions.
However, each of these pillars has recently been shaken.
A generation ago, perhaps the strongest pillar was the economic power of the
institutional media. Even small, local newspapers could afford to undertake
investigations and to hire lawyers to argue for access to public meetings and for open
courtrooms. But today both large and small newspapers across the country are closing,
and the surviving publications have diminishing resources to continue to fight.
Likewise, the public’s good will, which long sustained the freedom of the press in
America, has evaporated. In the 1970s, nearly three-quarters of Americans reported they
trusted the news media, and the press was able to translate this support into substantial
opportunities for news gathering: People who trusted the media were more likely to
bring them leads and to demand that the press be allowed to cover newsworthy events.
Today, however, public confidence in the press has dropped to its lowest level in Gallup
polling history.

As for the relationship between the press and government officials, that too has
changed. Until recently, the press relied on politicians for access to information while
politicians relied on the press for access to the public’s ear. This ensured that
government officials would never shut out the press entirely. But with the fragmentation
of the news industry, this is less true; the established news media can no longer claim to
be the primary source of the public’s information. (And when the president can convey
his messages directly via Twitter, the press loses even more power.)
In addition, the courts cannot be relied on — at least not as they once could be — for
forceful protection of press liberties. The Supreme Court has not decided a major press
case in more than a decade, in part because it has declined to do so, and in part because
media companies, inferring the court’s relative lack of interest, have decided not to
waste their resources pressing cases. Several justices have spoken negatively of the press
in opinions or speeches. Lower courts have likewise become less favorable to the press,
showing more willingness than in the past to second-guess the editorial judgment of
journalists.
As each of these press-freedom pillars weakens, the one remaining pillar must bear
more than its share of the weight. It’s the one, however, that President Trump now
seems most keen to destroy: tradition.
It is primarily customs and traditions, not laws, that guarantee that members of the
White House press corps have access to the workings of the executive branch. Consider
the Department of Justice’s policy of forcing reporters to reveal confidential sources
only as a last, rather than a first, resort. Journalists have no recognized constitutional
nor even federal statutory right for such protection. It’s merely custom.
This is why we should be alarmed when Mr. Trump, defying tradition, vilifies media
institutions, attacks reporters by name and refuses to take questions from those whose
coverage he dislikes. Or when he decides not to let reporters travel with him on his
plane, or fails to inform them when he goes out in public. Or when he suggests he might
evict the White House press corps from the West Wing and have his administration,
rather than the White House Correspondents Association, determine who gets allowed
to attend briefings. freedom of the press is only as strong as we, the public, demand it to
be.
We cannot simply sit back and expect that the First Amendment will rush in to preserve
the press, and with it our right to know. Like so much of our democracy, the demand it

to be.
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